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 Senate Set To Pass Rival Economic 
Stimulus Package; Conference 
Negotiations Expected Next 
  ◆   H.R. 5140     

 All eyes are on the Senate at press 
time to learn the makeup of the 
economic stimulus package. 

A package of individual rebates and 
business incentives cleared the Senate 
Finance Committee (SFC) on January 
31 with the full Senate expected to vote 
on it before mid-February. While similar 
to the economic stimulus bill already 
passed by the House ( H.R. 5140 ), the 
SFC version is more extensive and con-
troversial. Any differences between the 
two bills must be resolved in a confer-
ence committee, which will then recom-
mend a single package for passage by 
both the House and Senate. 

    CCH Take Away.   Senate Ma-
jority Leader Harry Reid, D-
Nevada, has set up a complex 
series of votes on the stimulus 
package to ensure that Democratic 
priorities, such as extending indi-
vidual rebates and unemployment 
insurance, are not subject to a 
Republican fi libuster. The strat-
egy is risky because it requires 
every Democrat to be present to 
vote on the bills (and not on the 
presidential campaign trail) and 
could become bogged down in 
amendments from the fl oor. 

  Rebates 
 The House version gives most individuals 
$600 rebates and married couples fi ling 
jointly $1,200 rebates (with lesser amounts 
for individuals with at least $3,000 of 

earned income). The SFC version extends 
the rebates to seniors and disabled veterans 
but at lesser amounts: $500 for individuals 
and $1,000 for married couples fi ling joint-
ly. The SFC version treats Social Security 
and veterans’ disability benefi ts as taxable 
income only for purposes of the rebates.  

  The SFC version, like the House version, 
caps the rebates for higher income taxpay-
ers. The phase-out amounts in the SFC 
version are $150,000 for individuals and 
$300,000 for married couples fi ling jointly 
(these amounts are twice the phase-out 
amounts in the House version). 

 Business incentives  
 The SFC version allows taxpayers to elect 
one of three business incentives: (1) extend-
ed net operating loss (NOL) carrybacks; (2) 
bonus depreciation; or (3) enhanced Code 
Sec. 179 small business expensing. 

   NOLs.   The SFC version increases the 
general carryback period from two to fi ve 
years for NOLs in 2006 or 2007 along with 
suspending the 90 percent limitation on the 
use of any alternative-tax NOL deduction 
attributable to carrybacks from tax years 
ending during 2006 or 2007 and carryovers 
to tax years ending during 2006 and 2007. 

   Bonus depreciation.   Taxpayers would 
be eligible for 50 percent bonus deprecia-
tion but in the form of 25 percent in the 
first year and 25 percent in the second 
year with certain exceptions. Qualifying 
property generally must be placed in 
service before January 1, 2009. 

  The remaining cost is recovered under 
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otherwise applicable rules for computing 
depreciation. 

    Expensing.   Both versions enhance Code 
Sec. 179 small business expensing. The 
deductible amount would increase to 
$250,000 and the threshold for reducing 
the deduction would increase to $800,000. 

Property generally would have to be placed 
in service in 2008. 

Comment.  The business incen-
tives will have a real impact on small 
business spending as it is still early 
in the year and many businesses are 
just starting to make their investment 
decisions for 2008, Bill Rys, tax 
counsel for the National Federation of 
Independent Business, told CCH.

 Bush Unveils Final Federal Budget Proposals; Endorses Revision Of 
Preparer Penalty Standard 

◆    Treasury “Blue Book” on FY 2009 
Revenue Proposals   

 For the last time, President Bush has 
submitted federal budget proposals to 
Congress. Bush’s $3.1 trillion FY 2009 

budget contains many familiar tax cut propos-
als and a few surprises. For practitioners, one 
of the biggest surprises is the administration’s 
decision to endorse equalizing the preparer 
and taxpayer penalty standards. 

    CCH Take Away.   “This budget 
will be quickly forgotten,” Sen. Kent 
Conrad, D-N.D., chair of the Senate 
Budget Committee predicted. Con-
rad’s prediction is likely to come true. 
The president would have had trouble 
making his 2001 tax cuts permanent 
in good economic times, yet alone in 
today’s shaky economy. However, 
some of the less controversial propos-
als, such as extending some tempo-
rary tax breaks and revising the return 
preparer standard, could pass before 
November’s presidential election. 
Surprisingly, the president’s proposals 
to close the tax gap went nowhere last 
year despite many lawmakers fuming 
over the more than $300 billion in lost 
revenue. The projected $400 billion 
federal budget defi cit might make 
lawmakers take a second look at the 

tax gap proposals. 
     Comment.   President Bush used 

his FY 2009 budget to again call 
for quick passage of an economic 
stimulus package. See the article on 
page 61 for more details. 

  Preparer standard 
 Few issues have vexed practitioners as 
much as the current controversy over 
the preparer penalty standard. Last year, 
Congress revised the Code Sec. 6694(a) 
standard. A preparer must have a reasonable 
belief that a nonabusive, undisclosed posi-
tion will more-likely-than-not be sustained 
on the merits to avoid a penalty. 

 Bush’s FY 2008 budget calls for Congress 
to remove the more-likely-than-not language 
from Code Sec. 6694(a). Instead, the preparer 
standard would be substantial authority; the 
same standard that applies to taxpayers. 

 AMT patch 
 Bush also proposed another AMT patch, 

this time for 2008, rather than repealing the 
AMT. The proposal would increase the ex-
emption amounts to $46,250 for single indi-
viduals and heads of household; $70,050 for 
married couples fi ling jointly; and $35,025 
for married couples fi ling separately. 

    Comment.   “It’s kicking the game 

down the road,” Roberton Williams, 
principal research associate at the 
Tax Policy Center, told CCH. No one 
thinks keeping the AMT is a good 
idea but the cost of repeal, estimated 
at more than $800 billion, has left 
Congress with no alternative than 
“patching” it every year. 

  Lower individual, dividend and capital gains 
tax rates, along with marriage penalty relief 
and repeal of the federal estate tax, will all sun-
set after December 31, 2010. Bush renewed 
his call for Congress to make them permanent 
at a price tag of more than $2 trillion. 

 Charitable giving 
 Two years ago, Congress temporarily al-
lowed taxpayers age 70½   and older to make 
tax-free withdrawals from their IRAs for 
charitable giving purposes. This provision 
was popular but expired at the end of 2007. 
Bush called for making this treatment per-
manent. The president also urged Congress 
to make permanent the temporary deduc-
tion for corporate donations of computers 
and expand the deduction for donations of 
food inventory. 

Comment.  “The IRA charitable 
rollover enabled many individuals to 
increase their philanthropy and for 
non-itemizers it was the equivalent 
of a charitable deduction,” Conrad 
Teitell, Cummings & Lockwood, 
LLC, Stamford, Conn., told CCH.  
Teitell explained that legislation has 
been introduced in Congress to ex-
pand the treatment to also allow IRA 
rollovers for charities’ life income 
plans at age 59½ or older.

 Tax gap 
 The tax gap proposals are generally same 
ones proposed for FY 2008 that Congress 
did not enact. The proposals include requir-
ing basis reporting on security payments, 
information reporting on merchant payment 
card reimbursements and increased infor-
mation return penalties. One new proposal 
would impose an additional penalty for 
failing to report foreign trust income. Bush 

Continued on page 63
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 Effective Date Of New Funding Regs For Single Employer Pension 
Plans Pushed Back To 2009 
◆     Notice 2008-21, TDNR HP-794    

 The IRS announced that it is pushing 
back the effective date of fi nal regs 
on funding that will apply to single 

employer pension plans under Code Sections 
430 and 436. The regs, proposed to take effect 
in 2008, will not take effect until plan years 
beginning on or after January 1, 2009. 

    CCH Take Away.   Jan Jacobson, 
director, retirement policy for the 
American Benefits Council, told 
CCH that the IRS had provided in-
formal notice that it intended to take 
this action. Notice 2008-21 formal-
izes its action regarding the effective 
date. Earlier in 2007, the IRS issued 
proposed regs under Code Sec. 430 
on mortality tables (NPRM REG-
143601-06) and on benefi t restric-
tions (NPRM REG-113891-07). On 
December 28, the IRS proposed regs 
on funding and hybrid rules (NPRM 
REG-104946-07) with an effective 
date of 2009. At that time, the IRS 
said it would apply the 2009 effective 
date to the regs on mortality tables 
and benefi t restrictions. 

  Reasonable interpretation 
 Code Sections 430 and 436, both enacted in 
the  Pension Protection Act of 2006 (PPA),  
were scheduled to take effect January 1, 
2008. The IRS has no discretion but to 
keep that deadline fi rm. However, while 
plans must comply with the statute for plan 
years beginning in 2008, they no longer are 
required to follow the proposed regs. The 

IRS will not challenge a reasonable inter-
pretation of the statute. Taxpayers can rely 
on the proposed regs or another reasonable 
interpretation. 

    Comment.   Code Sec. 430 
changes the funding requirements 
for single employer defi ned benefi t 
plans. Code Sec. 436 limits dis-
tributions and benefi t accruals for 
underfunded plans. 

  2008 requirements 
 For 2008, the IRS indicated that it will not 
challenge a reasonable interpretation except 
for certain requirements: 

   Employer-specifi c substitute mortality 
tables may be used as provided under 
the proposed regs only if the employer 
obtains IRS approval using Rev. Proc. 
2007-37; 
   Methods of estimating the funding 
target attainment percentage (FTAP) 
for the preceding year (2007 in this 
case) can only be used for applying the 
benefi t limitations of Code Sec. 436 if 
the methods are permitted in Treasury 
regs (fi nal regs will permit the estima-
tion methods in the proposed regs to 
be used for 2008); 
   Benefi t restrictions under Code Sec-
tions 436(d) (accelerated distributions) 
and 436(e) (benefi t accruals) must be-
gin, as provided in the proposed regs, 
on the fourth month of the plan year 
if the plan does not have an actuary’s 
certification of the plan’s adjusted 
FTAP (AFTAP); and 

   Plans must use fair market value and 
averaging only as permitted by the 
proposed regs to determine the value 
of plan assets under Code Sec. 430(g)
(3).   

    Comment.   Jacobson comment-
ed that this asset valuation provi-
sion is the “big thing” in these 2008 
requirements and is controversial. 
Notice 2008-21 still requires aver-
aging for 2008, like the proposed 
regs. Plans in the past have used 
“asset smoothing,” which yields a 
higher asset value than averaging. 

  Small plans 
 Notice 2008-21 provides transition rules 
for small plans with a valuation date on the 
last day of the plan year for years begin-
ning in 2006-2008. The rules will provide 
a method for determining the plan’s FTAP 
for the 2007 plan year, which can be used 
to apply the benefi t limitations of Code Sec. 
436 during 2008. 

    Comment.   A small plan has 500 
or fewer participants. 

  Comments requested 
 The IRS requested comments on actions it 
might take if Congress passes technical cor-
rections to the  PPA  that provide the authority 
to prescribe rules for plans whose funding 
valuation date is not on the fi rst date of the 
plan year. The rules would concern the deter-
mination and certifi cation of the AFTAP. 

   References:  FED ¶46,283 ; 
TRC  RETIRE: 30,000; 30,622 .   

also called on Congress to extend the statute 
of limitations when a state tax adjustment 
affects federal tax liability. 

    Comment.   The basis proposal 
could help practitioners feel more 
confident about the basis infor-
mation they receive from clients, 
Thomas Ochsenschlager, AICPA 
Vice President – Taxation told 
CCH. “The proposal would elimi-
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nate some of the confusion taxpay-
ers often have about basis.” 

  Extenders 
 Congress is likely to take up a package of 
extenders, popular but temporary tax breaks, 
this year. Many of the extenders expired at 
the end of 2007. Bush urged Congress to 
extend some and to make some permanent. 
Bush wants two very popular extenders, the 
higher education tuition deduction and the 
research tax credit, made permanent. Among 
the incentives that would be extended are the 

New Markets Tax Credit, military tax breaks 
and some Subpart F temporary provisions. 

 More proposals 
 New standard deduction for health 
insurance costs; 

 New retirement savings options; 
 Expand health savings accounts 
(HSAs); 
 Repeal the federal excise tax on 
local telephone service; and 
 Tighten earnings stripping rules for 
corporate inversions. 
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 IRS Finds Anti-Backloading Rules Not Violated By Cash Balance 
Plan Conversion; Provides Relief At Least Until 2009 

◆    Rev. Rul. 2008-7, TDNR HP-796   

 A recent IRS ruling concluded 
that the anti-backloading rules 
in Code Sec. 411(b)(1)(A)-(C) 

were not violated by a defined benefit 
plan that converted from a traditional 
benefit formula to a cash balance for-
mula in 2002. The IRS allowed the 
payment of retirement benefits after 
conversion that were the greater of 
the benefits under the old plan and the 
benefits under the new cash balance 
formula. It also announced general relief 
from “backloading” and the “greater of” 
formula for plan years beginning before 
2009, as well as relief being planned for 
post-2008 years. 

    CCH Take Away.   “Some of 
the positions in the ruling are 
bound to be controversial even 
though they don’t come as a 
complete surprise,” Kurt Lawson 
of Pillsbury Winthrop Shaw Pitt-
man, LLP, Washington D.C. told 
CCH. “The ruling confirms that 
the IRS does not think an immedi-
ate wear-away (where the plan’s 
old formula is frozen at the time 
of the conversion) violates the 
133 1/3 percent anti-backloading 
rule, but does think that a delayed 
wear-away (where the plan’s 
old formula is continued for a 
while after the conversion) can 
violate the 133 1/3 percent anti-
backloading rule.”  

     Comment.    The backloading 
rules essentially impose minimum 
accrual rules on defi ned benefi t pen-
sion plans. Benefi ts must accrue rat-
ably over the employee’s worklife, 
generally from the beginning of 
employment.  

  Backloading rules 
 A defined benefit plan must satisfy 
one of three rules for benefits accruing 
under the plan: the 3 percent method, 
the 133 1/3 percent rule, and the frac-
tional rule. 

 The IRS concluded that the particular 
plan conversion under consideration 
violated the 3 percent method because 
its benefi ts, both before and after conver-
sion, accrued over a period exceeding 33 
1/3 years. 

  133 1/3 percent rule.  This rule re-
quires that the annual rate at which the 
participant accrues benefi ts in any later 
plan year cannot exceed 133 1/3 percent 
of the rate of accrual in the prior plan 
year. The IRS concluded that the plan 
satisfi ed this rule for new employees who 
began work after December 31, 2001; for 
non-grandfathered participants, whose 
benefi ts were frozen under the old for-
mula as of December 31, 2001 but who 
began to accrue benefi ts under the new 
formula immediately; and for grandfa-
thered participants age 55 and older on 
January 1, 2002.  

 The remaining grandfathered partici-
pants (age 50 to 55) violated the rule; 
however, they satisfied the fractional 
rule. 

    Comment.   Lawson said that 
“according to the ruling, if the old 
formula is continued for any period 

of time after the conversion it can’t 
be ignored and also can’t be tested 
separately for compliance with the 
anti-backloading rule. This analy-
sis suggests that even permanent 
“greater-of” formulas could have 
problems.” 

  Later years 
 The IRS also announced general relief to 
assure that plans that have requested or 
received a determination letter, as well as 
certain other plans, will not be disqualifi ed 
for plan years beginning before January 
1, 2009, solely because the plan provides 
benefi ts based on the greater of two or more 
formulas, as long as one of the formulas 
would satisfy an accrual rule in Code Sec. 
411(b)(1). 

 Further, the IRS announced that it ex-
pects to propose reg amendments, to be 
effective for plan years beginning on or 
after January 1, 2009, that will allow sepa-
rate testing of backloading with respect to 
the situation presented in the ruling and 
other “greater of” formulas.  

   References:  FED ¶¶46,286, 46,287 ; 
TRC  RETIRE: 15,100 .   

IRS Discovers Scams About Expected Tax Rebates

Scam artists are using the promise of expected tax rebates to trick taxpayers into reveal-
ing their personal and fi nancial information, the IRS recently warned. The rebate scams 
join the growing roster of phishing scams on the internet. The IRS expects these scams to 
continue through the end of the return fi ling season and beyond.

Comment.: Taxpayers who receive questionable e-mails or phone calls should 
notify the IRS by sending an e-mail to phishing@irs.gov.  The IRS has been noti-
fi ed of almost 33,000 scam e-mails, refl ecting more than a thousand different 
incidents.

Tax Rebates.  At least one scam is using the word to lure taxpayers into revealing their 
fi nancial information. A taxpayer receives a phone call from an individual claiming to 
be an IRS employee. The perpetrator informs the taxpayer of his or her eligibility for 
a rebate and requests the taxpayer’s bank account information for direct deposit of the 
rebate. The taxpayer is told that he or she will not receive a rebate check without the ac-
count information.

The IRS does not contact taxpayers by telephone to obtain personal and fi nancial infor-
mation. Nor does the agency send unsolicited, tax-account related e-mails to taxpayers.

IR-2008-11, FED ¶46,279; TRC IRS: 3,154.15.  

Federal Tax Weekly
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 Broad Defi nition Of “Prior Involvement” Disqualifi es Appeals 
Offi cer; Tax Court Reversed 
◆    Cox, CA-10, January 30, 2008   

 In a case of fi rst impression, the Court of 
Appeals for the Tenth Circuit has held 
that an Appeals offi cer’s consideration of 

subsequent tax liabilities, for which he had 
already made an adverse determination, dur-
ing a collection due process (CDP) hearing 
for a prior tax year, constituted impermissible 
prior involvement in the case. The Tenth 
Circuit reversed the Tax Court which had 
upheld the IRS’s narrow interpretation of 
prior involvement. 

    CCH Take Away.   The Tenth 
Circuit took a very expansive view 
of the word involvement, fi nding that 
it covered awareness and consider-
ation of self-reported liabilities. An-
other circuit could fi nd, as the dissent 
would have, that mere consideration 
of a self-reported and unpaid tax li-
ability or tangential consideration of 
any such conceded liability does not 
implicate any matter centered on the 
unpaid tax liability. 

Comment. “It’s a victory for 
taxpayers in that the Tenth Circuit has 
come up with a fairly liberal standard 
for what an impartial Appeals offi cer 
is,” Kevin Planegger of the Merriam 
Law Firm, P.C., Denver, which repre-
sented the taxpayers in this case, told 
CCH. “We got the impression very 
early that we were not going to get a 
fair second hearing,” Planegger said. 
Planegger noted that it would have 
been easy for the IRS to have assigned 
the case to another Appeals offi cer.  
If it had, the case might never would 
have gone to the Tenth Circuit.

     Comment.   The independence of 
Appeals was recently questioned in a 
survey by the ABA Taxation Section. 
A number of practitioners reported 
their impressions that some Appeals 
offi cers were under pressure to close 
cases quickly and this pressure could 
compromise their independence. 

  Background 
 The taxpayers, a married couple, requested 
a CDP hearing after receiving a notice of 
intent to levy regarding their unpaid 2000 

taxes. To be considered for collection al-
ternatives, the taxpayers were told by an 
Appeals offi cer that they needed to fi le all 
tax returns for which they were liable. The 
couple fi led returns for 2001 and 2002, 
which the Appeals offi cer considered in his 
review. The Appeals offi cer determined that 
the taxpayers were not eligible for an install-
ment agreement or an offer-in-compromise 
and levy was appropriate. 

 Because the taxpayers fi led their 2001 
and 2002 returns without payment, the 
IRS issued a notice of intent to levy with 
respect to those liabilities. The couple again 
requested a CDP hearing and the same Ap-
peals offi cer was assigned to their case. 

 The taxpayers requested that the Appeals 
offi cer remove himself from the case. He 
did not and, as in the fi rst case, determined 
that levy was appropriate. 

 Tax Court 
 Before the Tax Court, the taxpayers argued 
that they did not receive a fair CDP hearing 
for 2001 and 2002 by an impartial Appeals 
offi cer with no prior involvement in the 
case. The Tax Court found that the Appeals 
offi cer’s consideration of the taxpayers’ 
2001 and 2002 self-reported liabilities was 
not prior involvement in the case. 

 Tenth Circuit 
 Code Sec. 6330 requires that taxpayers 
receive a fair hearing conducted by an 

impartial Appeals officer. An impartial 
Appeals offi cer is one who has no prior 
involvement with respect to the unpaid tax 
specifi ed in the CDP notice. 

 The Tax Code does not defi ne “no prior 
involvement,” the court found. However, 
IRS regs from 2004 defined prior in-
volvement as including participation or 
involvement in an Appeals hearing (other 
than a CDP hearing held under either 
Code Sections 6320 (pre-lien) or 6330 
(pre-levy)) that the taxpayer may have had 
with respect to the tax and the tax periods 
shown on the CDP notice. 

    Comment.   A 2006 version of 
the reg provides that prior involve-
ment exists only when the taxpayer, 
the tax and the tax period at issue in 
the CDP hearing also were at issue, 
was invalidated by implication. 

  The IRS argued that “no prior involvement” 
should be interpreted as applying only to an 
Appeals offi cer who had not previously con-
ducted a hearing other than a Code Sec. 6320 
or 6330 hearing for the taxpayer regarding 
the collection of the same unpaid tax. The 
court found that Congress did not intend 
the IRS’s narrow interpretation. Congress 
contemplated only one scenario where an 
Appeals offi cer with prior involvement in the 
taxpayer’s case could conduct a subsequent 
CDP hearing; that is, that the same Appeals 
offi cer can conduct a pre-lien hearing under 

 FASB Grants Nonpublic Companies One-Year Delay In 
Applying FIN 48 

 FASB Staff Position, No. FIN 48-2, February 1, 2008, offi cially confi rms what had been ex-
pected for several months: a one year deferral of the effective date of FIN 48, Accounting for 
Uncertain Income Tax Positions, for nonpublic enterprises, including not-for-profi t organiza-
tions. Under the delay, FIN 48 will apply to annual fi nancial statements for fi scal years begin-
ning after December 15, 2007 (applied as of the beginning of the enterprise’s fi scal year). 

 To avoid complexity, the Board decided to extend the FIN 48 delay to all nonpublic 
enterprises (as defi ned in Statement 109, paragraph 289), not just tax-exempt organizations 
and passthroughs such as S corporations or partnerships, which especially complained that 
they were unprepared. There are two exceptions to the extension, however. The Decem-
ber 15, 2006 FIN 48 deadline remains for (1) any nonpublic entity that is a consolidated 
member of a public entity that applies U.S. GAAP; and (2) any nonpublic enterprise that 
already has issued a full set of U.S. GAAP statements using FIN 48. 

Continued on page 66



66 February 7, 2008

 Issue 6

 IRS Regs Describe Release Of Tax Lien And Discharge Of Property 
To Third-Party Owners 
◆    T.D. 9378   

 Recent fi nal regs describe the proce-
dures for the IRS to follow when an 
owner of property asks the IRS to 

release a lien on the property and discharge 
the property to the owner. The regs apply to 
a property owner who is not the taxpayer 
that owes the tax (“a third-party owner”). 
The property owner is required to deposit 
money with the IRS or to provide a bond, 
as a substitute for the IRS’s interest in the 
property. 

    CCH Take Away.   The  IRS Re-
structuring and Reform Act of 1998 
(RRA ‘98)  provides a remedy to 
third-party owners who may want 
to sell or dispose of their property 
that is subject to tax lien. Courts 
have held that a lien can attach to 
money held by a nondelinquent 
third person or a court, or to prop-
erty that the taxpayer sold to a third 
party. The  RRA ‘98  provisions were 
enacted after the Supreme Court 
recognized the right of a third party 
who paid another person’s tax li-
ability under protest to fi le a refund 
suit; otherwise, the person had no 
judicial remedy. 

  Tax lien 
 The IRS automatically has a lien on a 
taxpayer’s property for an outstanding tax 
liability of that taxpayer. In some cases, 

the IRS may seek to impose a lien on 
third-party property. The IRS may also 
fi le a notice of federal tax lien to protect 
its interest against other creditors. 

 The regs implement Code Sections 
6325(b)(4) (administrative procedures), 
6503(f)(2) (tolling of collections statute 
of limitations), and 7426(a)(4) and (b)(5) 
(judicial procedures), which were added to 
the Tax Code by the  RRA ‘98 . The new regs 
apply to requests for a release and discharge 
after January 31, 2008. 

 The fi nal regs made one change to the 
proposed regs. Code Sec. 6325(b)(4) does 
not apply to a property owner who is the 
taxpayer owing the tax that gave rise to the 
lien. The proposed regs did not allow the 
use of the discharge procedures for property 
co-owned by a third-party and the taxpayer 
who owes the tax. The fi nal regs change 
this, allowing a third-party co-owner with 
the taxpayer to use the procedures. 

 Release of lien 
 The request for a certifi cate of discharge 
must be made to the local IRS collection 
offi cial. Under Code Sec. 6325(b)(4)(A), 
the IRS shall discharge property from the 
lien within 30 days if the third-party owner 
deposits money or furnishes an acceptable 
bond equal to the IRS’s interest in the prop-
erty (as determined by the IRS).  

 The IRS must refund any excess if it 
determines that the value of the taxpayer’s 

property is less than it previously deter-
mined, or that the taxpayer’s property is 
no longer needed. 

    Comment.   The IRS has discre-
tion whether to make this deter-
mination and whether to refund a 
deposit or release a bond. 

   A third-party owner who obtains a cer-
tifi cate of discharge has 120 days to ask the 
IRS, or to sue in federal district court, for a 
determination whether the IRS overvalued 
the taxpayer’s property. 

 Collection 
 If no suit is fi led, the IRS has 60 days to ap-
ply the deposit or to collect on the bond after 
the 120 days. The regs allow the IRS to take 
these actions after the 180 day period. At 
the end of the 180-day period, the IRS will 
no longer charge interest to the taxpayer for 
the amount that would have been credited 
to the taxpayer’s liability, and the IRS will 
pay interest to the third-party owner on any 
amount that should have been refunded. 

 The collection statute of limitations is sus-
pended from the date any person becomes 
entitled to a certifi cate of discharge until the 
date 30 days after the earlier of: 

   The date on which the IRS no longer 
holds any deposit or bond on the 
property; or 
   The date that a court judgment be-
comes fi nal.   

   References:  FED ¶47,015 ; TRC  IRS: 48,200 .   

 IRS Fine-Tunes E-Filing Specs For Form 1042-S 
 The IRS recently announced some changes for e-fi ling Form 1042-S, Foreign Person’s U.S. 
Source Income Subject to Withholding. The changes are effective for the 2007 tax year 
returns fi led in calendar year 2008. They affect the reporting of income paid to nonqualifi ed 
intermediaries or fl ow-through entities. 

 With respect to the Recipient “Q” Record of the form, the following changes have been 
made: 

   A new state code fi eld was added to positions 643-644;  
   Additional instructions were added to the country code positions 647-648;  
   An explanatory note was added for nominees that are Code Sec. 1447 withholding 
agents; and 
   The fi eld title was changed and additional instructions were added to the postal code/
zip code positions 649-657. 

   Additionally, some of the Canadian province codes were changed. 
  Ann. 2008-6,  FED ¶46,285 ; TRC  FILEBUS: 12,302.20 .  

Code Sec. 6320 and a pre-levy CDP hearing 
under Code Sec. 6330. 

 The court concluded that the Tax Court’s 
application of the 2004 reg was invalid. 
Moreover, the 2006 version was invalidated 
by implication. 

    Comment.   The dissent would 
have found that the Appeals offi -
cer’s consideration of self-reported 
tax liabilities did not constitute 
prior involvement in the unpaid 
taxes. 

    References:  FED ¶(to be reported) ; 
TRC  FILEBUS 3,052 .   

Appeals
Continued from page 65
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 Accounting Partner In Firm Merger Not Allowed To Delay 
Immediate Tax On Stock Contrary To Agreement 

  Jurisdiction  
 Jurisdiction was lacking over an indi-
vidual’s claim for damages for the IRS’s 
alleged violation of the Internal Revenue 
Code. The alleged IRS conduct arose from 
activities other than collection. 

 Bryant, DC D.C.,  2008-1  USTC  ¶50,157 ; 
Wesselman, DC D.C.,  2008-1  USTC  ¶50,158 ; 

 TRC IRS: 45,114 . 

  Summons  
 A federal district court properly held an 
individual in civil contempt following 
his failure to comply with the court’s 
order enforcing two IRS summonses. 
The taxpayer failed to explain his refusal 
to provide the ordered testimony and 
documents at his show cause hearing, but 
merely advanced irrelevant arguments 
as to why he was not required to comply 

◆    M.J. Fletcher, DC Ill., January 15, 2008   

 A district court has rejected the 
argument that the IRS cannot 
recover a refund based on an 

amended return that claimed a partner 
in an acquired tax and accounting fi rm 
should not be taxed immediately on all 
the stock received in the acquisition, even 
though much of it had some restrictions 
on its sale. Transaction documents, read 
and signed by the taxpayer, and additional 
extrinsic evidence indicated that the 
transaction participants intended to real-
ize income from the entire value of their 
interest in the transaction in the year the 
deal closed. Absent fraud or strong proof 
of the parties’ contrary intention, the 
court would not upset the tax allocations 
agreed to in the transaction agreement. 

 The transaction 
 The taxpayer was a partner in a large tax 
and accounting fi rm, a cash method tax-

payer. Her fi rm sold part of its business 
in return for shares of the acquiring com-
pany. As a result of the transaction, the 
taxpayer and other partners received re-
stricted stock shares in the newly formed 
company. Upon closing in 2000, there 
was to be an immediate sale of 25 percent 
of the taxpayer’s stock in the company 
and the 75 percent balance transferred 
to her account. The documents stipulated 
that the taxpayer was to report the trans-
action as a taxable sale of her entire $2.5 
million partnership interest in the year of 
closing, despite restrictions placed on her 
ability to sell the stock. 

 Erroneous refund 
 The court rejected the taxpayer’s ar-
guments that the provisions of the 
documents requiring the realization of 
income for the entire amount of stock 
violated public policy and were incon-
sistent with stock transfer restrictions set 

forth in the transaction documents. The 
court reasoned that respect for a strict 
interpretation of Code Sec. 451 was not 
the only public policy consideration in 
this case; the ability of parties to con-
tract freely and predict reliably the tax 
consequences of their business decisions 
was also critical. 

 Undue infl uence and duress 
 The court also found that the taxpayer 
was not under duress or undue infl uence 
when she entered into the transaction. 
The taxpayer was unable to overcome 
with “strong proof” the presumption that 
the tax consequences of the deal were not 
intended by the parties to be as stated in 
the documents. Moreover, she failed to 
provide testimony or other evidence that 
she would have been fi red if she did not 
agree to the transaction. 

   References:  FED ¶(to be reported) ; 
TRC  IRS: 33,312 .   

with the summonses. 
 Ford, III, CA-10,  2008-1  USTC  ¶50,155 ;  

TRC IRS: 21,312 . 

  Income  
 Taxpayers could not exclude from income 
amounts earned for services performed 
in Antarctica because Antarctica is not a 
foreign country. 

 McDonald, TC, CCH  Dec. 57,312(M) , 
FED ¶47,926(M); McPike, TC, CCH  Dec. 

57,313(M) , FED ¶47,927(M);  
TRC EXPAT: 12,100 . 

  Deductions  
 A married couple was not entitled 
to business bad debt deductions for 
amounts the husband advanced on behalf 
of the couple’s corporation because the 
advances were not bona fide loans. The 

husband and the corporation did not have 
a debtor-creditor relationship. Further-
more, the couple was liable for  Code 
Sec. 6651(a)(1)  additions to tax because 
their failure to file a timely return was 
due to willful neglect. 

 Bynum, Jr., TC, CCH  Dec. 57,315(M) , FED 
¶47,929(M);  TRC BUSEXP: 48,052 . 

 A merchant sailor was entitled to certain 
substantiated employee business expense 
deductions for two tax years. However, 
he was not entitled to other job-related 
and miscellaneous deductions because 
such expenses were unsubstantiated 
or not ordinary and necessary business 
expenses. 

 Balla, TC, CCH  Dec. 57,319(M) , FED 
¶47,933(M);  TRC BUSEXP: 24,606 . 

Continued on page 68
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  Anti-Injunction Act  
 Individuals were not entitled to damages 
for alleged IRS misconduct, refunds or 
an order enjoining the IRS from future 
collection activity. The taxpayers failed 
to establish that they had exhausted ad-
ministrative remedies prior to fi ling suit. 
Their request to enjoin the IRS from 
further collection activities was barred 
by the  Anti-Injunction Act . 

 Anderson, DC D.C.,  2008-1  USTC  ¶50,151 ; 
Diebel, DC D.C.,  2008-1  USTC  ¶50,152 ; 
Eleson, DC D.C.,  2008-1  USTC  ¶50,153 ; 

Hallinan, DC D.C.,  2008-1  USTC  ¶50,154 ; 
 TRC IRS: 45,114 . 

  Frivolous Arguments  
 Sanctions were imposed on an individual 
for filing a frivolous appeal from the 
Tax Court’s decision dismissing his 
petition for failure to state a claim. The 
individual renewed frivolous arguments 
for which the Tax Court had previously 
admonished him. 

 Malan, CA-10,  2008-1  USTC  ¶50,150 ;  
TRC LITIG: 6,816 . 

  Abatement of Interest  
 The IRS’s denial of an individual’s request 
for full abatement of interest accruing 
on three years’ unpaid taxes was not an 
abuse of discretion. Denial of the abate-
ment request was proper because the 
individual was unable to establish a direct 
causal link between a claimed error or 
delay and a specifi c period during which 
interest accrued. 

 Franklin, TC, CCH  Dec. 57,314(M) , 
FED ¶47,928(M);  TRC PENALTY: 9,056.20.  

  Statute of Limitations  
 A Form 872-A, Special Consent to Ex-
tend the Time to Assess Tax, is a unilat-
eral waiver of the statute of limitations 
on assessment, not an executory contract 
that can be extinguished in bankruptcy. 
Filing a Form 872-T, Notice of Termina-
tion of Special Consent to Extend the 
Time to Assess Tax, is the only way to 
revoke the consent. Finally, the IRS let-
ters to the taxpayers contained neither a 
false statement nor a misleading silence 
with regard to the statute of limitations 

Tax Briefs
Continued from page 67 for one tax year. 

 Greenfi eld Est., TC, CCH  Dec. 57,317(M) , 
FED ¶47,931(M);  TRC IRS: 30,254.05  . 

  Liens and Levies  
 The government was entitled to fore-
close its tax liens on a tax protestor’s 
interest in residential property owned 
by him and his wife as tenants by the 
entirety. The taxpayer’s interest in the 
tenancy constituted “property” or “rights 
to property.” 

 Miller, DC Ind.,  2008-1  USTC  ¶50,148 ;  
TRC IRS: 48,106.30 . 

 A federal district court denied the govern-
ment’s motion for summary judgment in 
a lien foreclosure action because it failed 
to prove that a trust was the nominee or 
alter ego of the delinquent taxpayers. The 
government could not rely on the alter 
ego theory because the property had been 
transferred into the trust before the govern-
ment had assessed the delinquent taxes. 

 Lena, DC Fla.,  2008-1  USTC  ¶50,147 ;  
TRC IRS: 48,110.30 . 

 The IRS did not abuse its discretion by 
sustaining its decision to file notices 
of federal tax lien on an individual’s 

property to collect taxes and interest 
previously determined as due and owed 
by the individual. The IRS had correctly 
followed all notice and information re-
quirements. 

 Scott, CA-5,  2008-1  USTC  ¶50,156 ;  
TRC IRS: 48,056.25 . 

  Offer-in-Compromise  
 The IRS did not abuse its discretion by 
rejecting an attorney’s offer-in-compro-
mise when there were outstanding excise 
and income liabilities, nor by determin-
ing the attorney’s reasonable collection 
potential to be the full amount of his li-
abilities. The IRS properly balanced the 
need for efficient tax collection against 
the concern that collection be no more 
intrusive than necessary.  

 Lloyd, TC, CCH  Dec. 57,316(M) , 
FED ¶47,930(M);  TRC IRS: 42,120 . 

  Alimony  
 Under pre-1985 law, a husband’s payment to 
his ex-wife was not deductible alimony. Also, 
his obligation to pay over a portion of his pen-
sion distributions did not give his ex-wife an 
ownership interest in his pension plan. 

 Platt, TC, CCH  Dec. 57,318(M) , 
FED ¶47,932(M);  TRC INDIV: 21,104 . 

IRS Observes “Earned Income Tax Credit Awareness 
Day” 

The IRS marked Earned Income Tax Credit (EITC) Awareness Day on January 31 
by promoting the EITC’s value to low-wage workers and families, issuing guidance 
on the EITC and related issues, and highlighting that the credit has been overlooked 
by too many qualifying individuals to be an acceptable statistic. With more than 60 
percent of tax returns that claim the EITC being filed in February in the past, the 
government emphasized that now was the prefect time to get the word out about the 
availability of the credit.

Amounts and eligibility. The amount of the EITC is determined by income and family 
size. Qualifying taxpayers can claim up to $4,700 on their 2007 return. The maximum 
amount of investment income that a taxpayer can have without decreasing his or her 
credit also increased to $2,900 for tax year 2007, up from $2,800.

Free preparation services.  Taxpayers who qualify for the EITC may also be eligible 
to receive free tax preparation services. IR-2008-12 announces expanded free tax 
preparation services available to low-income and elderly taxpayers. Specifi cally, the 
IRS Volunteer Income Tax Assistance (VITA) Program offers free tax help to people 
earning less than $40,000. The Tax Counseling for the Elderly (TCE) Program offers 
free tax assistance to individuals age 60 and older.

References: FED ¶¶46,280, 46,281, 46,282; TRC INDIV: 57,250.  

Federal Tax Weekly



69

©2008 CCH. All Rights Reserved.

www.CCHGroup.com

 Tax-Accrual Workpapers --- Where Do We Stand? 
 The government has formally appealed 
the decision in  Textron, D.C. R.I., No. 
6-198T, August 29, 2007 , another chap-
ter in the continuing controversy over 
the treatment of tax-accrual workpapers 
for practitioners with publicly-traded 
corporations as clients/employers. The 
IRS often attempts to collect tax-accrual 
workpapers under its Code Sec. 7602 
summons authority and a favorable 
Supreme Court ruling, yet, the agency 
only claims to use this power in certain 
circumstances. While the IRS failed in 
its efforts to collect the documents in the 
original  Textron  case, the government’s 
brief reflects its renewed arguments. 

    Comment.   Reinhart, Boerner, 
& Van Dueren attorney Michael 
Goller, told CCH, “a lot of prac-
titioners and directors of tax are 
watching  Textron  to see how it 
comes out. Part of it is it’s fasci-
nating...People are watching this 
case very closely.” “The work 
product doctrine and the status 
of the attorney-client privilege, 
and tax practitioner privilege are 
unfolding,” he continued, “this 
will have ramifi cations outside of 
just tax practice. This is sort of 
an exciting time in terms of both 
doctrines right now.” 

  IRS summons authority 
 Code Sec. 7602 grants IRS the authority 
to examine a taxpayers “books, papers, 
records, or other data” relevant to deter-
mining a tax liability; subject to eviden-
tiary privileges such as the work product 
privilege, attorney-client privilege, and 
tax practitioners’ privilege. As affi rmed 
in  Arthur Young & Co., U.S. Sup. Ct., 
March 21, 1984 , the IRS has authority to 
demand delivery of accrual workpapers 
prepared in the course of a fi nancial audit; 
despite the accountant-client privilege. 

Specifi cally, it has the authority to request 
tax-accrual workpapers; those documents 
supporting the company’s tax reserve 

for deferred or contingent tax liabilities 
and related representations in its audited 
fi nancial statements. 

 The IRS continues to emphasize that it 
will apply a “policy of restraint” when 
it comes to requesting these documents, 
meaning that it will not routinely request 
them during the course of an examina-
tion. However, the issue remains contro-
versial. Because these documents contain 
sensitive tax information, in addition to 
significant amounts of confidential or 
privileged information, companies are 
hoping that the IRS does not make these 
requests a standard examination tech-
nique. Furthermore, this fear remains 
vibrant because there are exceptions to 
the “policy of restraint.” 

    Comment.   Goller also told 
CCH, “I don’t think the IRS will at 
present expand its demands outside 
of its current policy. I think it, as 
a matter of law, could do that. The 
 Arthur Young  case says that much. 
I think it would be a bad idea and 
I believe the IRS recognizes that 
because the financial reporting 
system works well when there are 
good tax accrual workpapers which 
are well thought out and are accu-
rate. If the IRS is routinely asking 
for tax accrual workpapers in all 
cases, the system may break down. 
Clients would have a disincentive 

to have good tax accrual workpa-
pers. The IRS has recognized that 
to date.” 

  As part of its efforts to close the  tax 
gap, the IRS has grown increasingly 
aware of and more concerned about cer-
tain tax avoidance transactions, which 
it has declared “listed transactions.” In 
Announcement 2002-63, it declared an 
exception to its policy of restraint grant-
ing agents the right to request documents 
specifically related to these abusive 
transactions. It has begun exercising its 
authority to demand tax-accrual workpa-
pers for taxpayers alleged by engaging in 
listed transactions; hoping to crack down 
on uncollected tax liabilities. 

   Comment.  “The IRS has the 
view that, if you’re engaging in 
what they refer to as a listed trans-
action, that’s a tax shelter,” Goller 
stated. “That’s not behavior they 
want to encourage. They’re going 
to go as far as they can under the 
law. The  Arthur Young  case says 
they have a right to request tax 
accrual workpapers. There’s no 
privilege there.” 

  Original  Textron  
 In the highly-followed  Textron  case, one 
of the company’s subsidiaries had en-
gaged in nine instances of a sale-in, lease-
out transaction, which the IRS has termed 
a “listed transaction” and recharacterized 
as a sale of tax benefi ts. The documents 

Continued on page 71

“The IRS continues to emphasize that it will apply a 
“policy of restraint” when it comes to requesting these 
documents...however, the issue remains controversial.”
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by the CCH Washington News Bureau

 Senate debates economic 
stimulus bill 
 At press time, the Senate is debating its ver-
sion of an economic stimulus package. Sen-
ate Majority Leader Harry Reid, D-Nevada, 
said that the House version ( H.R. 5140 ) is 
a good start and the Senate can improve 
on it, with no delay in getting rebates into 
taxpayers’ hands. See the article on page 61 
for more details and the CCH Tax Research 
Network for continuing coverage. 

 Shulman appears before SFC 
 Douglas H. Shulman, President Bush’s 
nominee to be the next IRS Commissioner, 
appeared before the Senate Finance Com-
mittee (SFC) on January 29 as part of his 
confi rmation process. Shulman told the 
SFC that he intends to focus on enforce-
ment, collection, employee development, 
and modernization of the IRS’s aging 
computer systems. 

 SFC Chair Max Baucus, D-Montana, out-
lined a laundry list of problems that Shulman 
would face as IRS Commissioner. At the top 
of his list was the tax gap. Baucus repeated 
his demand that the Service boost the volun-
tary compliance rate to 90 percent by 2017 to 
help close the $300-billion tax gap. Accord-
ing to Baucus, the voluntary compliance rate 
currently is 83 percent. “I think we can get to 
90 percent,” Shulman responded. 

 SFC Ranking Member Charles Grassley, 
R-Iowa, noted that many IRS employees are 
at, or near, retirement age and encouraged 
Shulman to hire America’s war veterans. 
Grassley called on the IRS to hire “1,000 
Iraq and Afghanistan war veterans this 
year, with particular emphasis on disabled 
veterans.” 

 “I can’t believe the IRS is using a com-
puter system from the 1960s,” Baucus told 
Shulman. The agency’s antiquated com-
puter systems have long been a bone of con-
tention with Baucus and Grassley. Shulman 
did not address any specifi c component of 
the modernization program but indicated 

that it is important to get “real-time infor-
mation into taxpayer’s hands.” 

 Controversy continues over 
preparer penalty examples 
 Practitioners should not rely too heavily 
on the examples in Notice 2008-13, which 
illustrate the interim regulations for the new 
more-likely-than-not preparer standard in 
Code Sec. 6694, warned Special Coun-
sel, Thomas Kane, IRS Offi ce of Chief 
Counsel, on January 30. One example in 
particular, Example 10, has generated many 
questions from practitioners, Kane recently 
told the Taxation Section of the District of 
Columbia Bar Association. 

 “Some practitioners have interpreted 
Example 10 literally,” Bryan C. Skarlatos, 
a partner with Kostelanetz & Fink, LLP, 
New York, N.Y., and incoming chair of 
the Civil and Criminal Tax Penalties Com-
mittee of the American Bar Association 
Section of Taxation, told CCH. “They read 
the example to mean that, when the law is 
unclear, one does not have to disclose and 
no penalty would apply. This is not an ac-
curate interpretation.” 

 “What the IRS intended was for Example 
10 to be an example of reasonable cause. 
The proper analysis is that the practitioner 
did violate the standard. Nevertheless, the 
practitioner may be eligible for a reasonable 
cause/good faith defense on the grounds 
that the law was so unclear.” 

 Kane advised practitioners not to read too 
much into Example 10 or any of the other 
examples. “Don’t over- or under-analyze 
the examples.” The examples are designed 
to illustrate common situations, he added. 

 Senate may vote in February to 
ban tax patents 
 Legislation to ban tax strategy patents may 
move in the Senate in February, an offi cial 
with the American Institute of Certifi ed 
Public Accountants (AICPA) told CCH. The 
House has already approved legislation pro-

hibiting the U.S. Patent and Trademark Of-
fi ce from issuing patents for tax strategies as 
part of a comprehensive patent reform bill, 
the  Patent Reform Bill of 2007  ( H.R. 1908 ). 
The Senate is expected to take up similar 
legislation ( H.R. 2365 ) in February. 

 “Legislation [to ban the patenting of 
tax strategies] is the best solution” Eileen 
Sherr, AICPA technical manager, said. The 
AICPA has repeatedly warned that tax pat-
ents have a negative impact on taxpayers, 
tax professionals and tax administration. 
Tax patents can mislead taxpayers into 
believing that a patented strategy has the 
IRS’s stamp of approval. In reality, the IRS 
has no say in the patenting of tax strategies; 
only the Patent Offi ce can grant or deny a 
patent for a tax strategy. 

  H.R. 1908  would prohibit the Patent 
Offi ce from granting patents for any “tax-
planning method.”  H.R.  1908 excludes 
return-preparation software from the ban. 

 IRS employee moral at low ebb, 
union president warns 
 Colleen Kelley, president of the National 
Treasury Employees Union (NTEU), 
recently told CCH that heavy work loads 
are forcing IRS employees to focus on 
the quantity of their work and not quality. 
The IRS’s controversial private collection 
initiative is also sapping employee morale 
and could impact the effectiveness of the 
agency this fi ling season. 

 The IRS has 20,000 fewer employees 
than it had 10 years ago, Kelly explained. 
However, the volume of work has increased 
for IRS employees as the taxpayer popula-
tion has grown signifi cantly over the past 
10 years. “Employees are looking forward 
to retiring from such an unpleasant work 
environment,” Kelley said. 

 Kelley blamed part of the morale problem 
on the IRS’s outsourcing of tax collection. 
“It’s a waste of American taxpayers’ money. 
IRS employees could collect more money 
for less,” Kelley said. 
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 Anticipated Changes to U.S. Corporate Tax System Selected By Tax 
Council Policy Institute As #1 Issue In 2008 

 The Tax Council Policy Institute 
(TCPI) has chosen the future of 
the U.S. corporate tax system as 

the focal point of its Ninth Annual Tax 
Policy Symposium on February 20-21 
in Washington, D.C. That system soon 
will be facing unprecedented pressure for 
change, according to the unanimous opin-
ion of the TCPI’s planning committee, 
which represents a broad cross-section 
of corporate America, both by region 
and industry, as well as by domestic and 
international operations. 

CCH discussed the reasons behind this 
forecast and its prominent position on 
TCPI’s upcoming conference agenda 
with Douglas Bates, chair of TCPI’s 
board of directors, and Hank Gutman, 
from KPMG’s Washington National Tax 
practice and former chief of staff of the 
Joint Committee on Taxation. 

 In evaluating specific tax policy top-

ics for their 2008 symposium, TCPI 
members, “without question or hesi-
tation,” expressed universal concern 
“about the coming turbulence in the tax 
area,” Bates told CCH. The expiration 
of a trillion dollars of tax cuts in 2010, 
an expanding deficit and the growing 
difficulty for businesses to compete 
globally under outmoded tax laws, will 
combine to force a re-evaluation of the 
entire tax system. 

That expectation is also echoed in the 
Treasury’s recent “Blue Book” on the 
Administration’s FY 2009 budget where 
it highlights plans to further explore sev-
eral broad approaches “to improve the 
competitiveness of American workers 
and businesses in the global economy.” 

 The symposium will first attempt to 
obtain a prediction from former Trea-
sury Secretary Lawrence Summers on 
the fiscal situation for 2009 and 2010, 

Gutman indicated. Having set the stage, 
prominent tax executives, think-tank 
members, former Treasury officials and 
academics will explore, in sequence, the 
realistic tax reform options (including 
eliminating the corporate tax), alterna-
tive tax regimes for domestic business 
and foreign source income, the role of 
the corporate tax officer in the policy 
debate, and how corporations can iden-
tify their own interests and make them 
known. The symposium will end with 
a summary session on designing a U.S. 
business tax system, with Eric Solomon 
of Treasury providing comments. John 
Samuels will be the luncheon keynote 
speaker. KPMG is the program man-
ager. 

CCH, a Wolters Kluwer business, will 
publish the proceedings from TCPI’s 
Ninth Annual Symposium in the June 
issue of Taxes Magazine. 

are crucial for listed transactions, accord-
ing to the government, because determin-
ing whether a transaction has economic 
substance requires it to place the formal 
documents involved into a context that 
only the taxpayer is likely to understand. 
Therefore, the IRS needed the tax ac-
crual documents to gain this perspective 
and determine whether it should pursue 
the suspected issues further. Ultimately, 
however, the court found that the taxpayer 
was not required to comply with the IRS 
summons. 

 The court found that, although the 
taxpayer had waived the attorney-client 
and Code Sec. 7525 tax practitioner 
privileges by communicating tax-accrual 
workpaper information to an indepen-
dent auditor, the work product privilege 
was not waived. The court held that the 
communication was not with an adver-
sary, yet was in anticipation of litigation. 
After the ruling, the government filed an 
appeal in the Court of Appeals for the 
Second Circuit. 

Practitioners’ Corner
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  Textron  On Appeal 
 The issue in  Textron   on appeal, as 
framed by the government, is whether 
the taxpayer’s tax-accrual workpapers 
were protected from IRS scrutiny by 
the work-product doctrine when it 
shared them with its independent audi-
tor. According to the government, the 
lower court decision misapplied the 
work-product test and conflicted with 
the Supreme Court’s decision in  Arthur 
Young . 

   Work product.   According to the tax-
payer,  the work product  privi lege 
protected its tax-accrual papers from 
disclosure. It argues that they were 
prepared in anticipation of litigation. 
And, as the government points out in 
its brief, the district court applied the 
“but-for” version of the work product 
test, holding that the taxpayer would not 
have prepared the documents, but for the 
prospect of litigation. 

 The government argues that the docu-
ments were not protected by the work 
product test because they were created 
for the purpose of complying with fil-
ing requirements of the Securities and 

Exchange Commission (SEC). This 
would not be equivalent to the prospect 
of litigation, but instead would be in the 
ordinary course of business because the 
papers “back up a figure on a financial 
balance sheet.” It points out that many 
companies often create tax reserves 
without anticipating actual litigation. 
Furthermore, the taxpayer conceded that 
some of the tax reserve it created was 
to cover amounts it planned on settling 
outside of litigation. 

   Arthur Young.   As further support 
for its argument that the work product 
privilege could not apply to documents 
shared with independent auditors, the 
government argued that, under  Arthur 
Young , independent auditors were differ-
ent from taxpayers’ advocates. Instead, 
the government continued, they are gate 
keepers of information, ensuring the 
accuracy of public company financial 
statements and communicating the full 
extent of the corporation’s exposure to 
additional tax liability. This role, the 
government argued, takes precedence 
over any argument of confidentiality 
or privilege. 
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The cross references at the end of the articles in CCH Federal Tax Weekly (FTW) are text 
references to CCH Tax Research Consultant (TRC).  The following is a table of TRC text 
references to developments reported in FTW since the last release of New Developments.

 February 8 
 Employers deposit Social Security, Medi-
care, and withheld income tax for February 
2, 3, 4, and 5. 

 February 11 
 Employees who received $20 or more in 
tips during January report them to their 
employers. 

 Employers fi le Form 940 to report federal 
unemployment tax for 2007 if the tax was 
deposited for the year in full and on time. 

 Employers fi le Form 941 for the fourth 
quarter of 2007 if the tax was deposited for 
the year in full and on time. 

 Employers fi le Form 945 to report income 
tax withheld for 2007 if the tax was depos-
ited for the year in full and on time. 

 Certain small employers file Form 944 
to report Social Security, Medicare, and 
withheld income tax for 2007 if the tax was 
deposited for the year in full and on time. 

 February 13 
 Employers deposit Social Security, Medi-
care, and withheld income tax for February 
6, 7, and 8. 

 February 15 
 Individuals who claimed exemption from 
income tax withholding on Form W-4 in 
2007 must fi le a new Form W-4. 

 Monthly depositors must deposit Social 
Security, Medicare, and withheld income 
tax for January. 

 Employers deposit Social Security, Medi-
care, and withheld income tax for February 
9, 10, 11, and 12. 

 February 16  
 Employers begin withholding income tax 
from the pay of any employee who claimed 
exemption from withholding in 2007, but did 
not provide a new Form W-4 to continue the 
exemption in 2008. 

   February 10-12:   The American Society of 
Pension Professionals & Actuaries (AS-
PPA) presents a 401(k) Summit in Orlando. 
Call (703) 526-9300 or visit  www.asppa.
org  for more information. 

   February 13:   The American Law Institute-
American Bar Association (ALI-ABA) 
presents a live webcast on the choice of 
business entities. To register or for addi-
tional information visit  www.ali-aba.org  
or call (800) 253-6397. 

   February 14:   The District of Columbia 
Bar Association presents a discussion on 
the interim guidance applicable to preparer 
penalties. Call (202) 626-3463 or visit  www.
dcbar.org.  

   February 20-21:   The Tax Council Policy Insti-
tute (TCPI) presents its 9th Annual Tax Policy 
& Practice Symposium in Washington, D.C. 
To register or for additional information e-mail 
 symposium@tcpi.org  or call (202) 822-8062. 

   February 21-22:   The ESOP Association hosts 
its 10th Annual S Corporation ESOP Seminar 
in Lake Buena Vista, Florida. Call (866) 366-
3832 or visit  www.esopassociation.org . 

   February 21-23:   ALI-ABA hosts a program 
entitled Representing the Growing Business: 
Tax, Corporate, Securities, and Accounting 
Issues in Pasadena, Calif. To register or 
for additional information call (800) CLE-
NEWS or visit  www.ali-aba.org . 

   February 27-29:   The Tax Law Section of 
the Florida Bar presents its 2nd Annual 
Southeastern Nonprofi t Symposium in Fort 
Lauderdale. For more information or to 
register e-mail  VYarbrough@fl abar.org . 

   February 28-29:   The American Institute 
of Certifi ed Public Accountants (AICPA) 
hosts a Fair Value Measurements workshop 
in New York. Call (888) 777-7077 or visit 
 www.cpa2biz.com  for more information. 

   February 29:   The Tax Policy Center hosts a 
conference on Taxes and Health Insurance: 
Analysis and Policy in Washington, D.C. To 
register or for additional information visit  www.
taxpolicycenter.org  or call (202) 833-7200. 

                     ACCTNG 9,052     50   
   BUSEXP 24,606     67   
   BUSEXP 30,110.05     55   
   BUSEXP 30,256     55   
   BUSEXP 48,052     67   
   CCORP 30,208     56   
   CCORP 45,264     52   
   COMPEN 12,356.10     53   
   ESTGIFT 45,066.20     54   
   EXPAT 12,100     67   
   FILEBUS 3,052     65   
   FILEBUS 12,302.20     68   
   INDIV 21,104     68   
   INDIV 57,250     66   

   INTL 18,102.05     52   
   IRS 3,154.15     63   
   IRS 21,106     56   
   IRS 21,312     67   
   IRS 30,254.05     68   
   IRS 33,312     67   
   IRS 42,120     68   
   IRS 45,114     67   
   IRS 45,144     67   
   IRS 45,156     43   
   IRS 48,056.25     68   
   IRS 48,106.30     68   
   IRS 48,110.30     68   
   IRS 48,200     66   

   IRS 51,056     56   
   IRS 51,064.25     56   
   IRS 57,158     56   
   IRS 66,058.210     56   
   IRS 66,462     56   
   IRS 66,462.05     43   
   LITIG 3,052     56   
   LITIG 3,152     56   
   LITIG 6,816     67   
   PENALTY 3,050     56   
   PENALTY 9,056.20     67   
   RETIRE 15,100     64   
   RETIRE 30,000     63   
   RETIRE 30,622     63   

Federal Tax Weekly


